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RECENT IMPORTANT DECISIONS 83 

to the sufferer and not to the wrongdoer, and the latter should not be 
allowed to profit by the generosity of the members of the family. IV Suth- 
erland on Damages, § 1250; 1 Joyce on Damages, §256; Kaiser v. St. Louis 
Transit Co., 108 Mo. App. 708, 84 S. W. 199; Crouse v. Chicago & North- 
western Ry. Co., 102 Wis. 196, 78 N. W. 446 ; Missouri, Kansas & Texas Ry. 
Co. v. Holman, 15 Tex. Civ. App. 16, 39 S. W. 130; Varnham v. City of 
Council Bluffs, 52 Iowa 698, 3 N. W. 792 ; Brosnan et al. v. Sweetser, 127 Ind. 
1, 26 N. E. 555- 

Deeds — Boundaries — Navigable Waters. — The owner of an island in a 
navigable river, laid out the same in lots and streets. One of these lots 
abutted on a street that ran along the river. This lot by a series of convey- 
ances came into the hands of the plaintiff, whose grantor had erected 
buildings and docks on the opposite side of the street along the river's front. 
The defendant was the devisee of the original grantor, action having been 
brought to determine the title to the street. Held, the grantees acquired title 
to the whole street subject to the easement of travel thereon carrying with 
it the riparian rights following a grant of uplands. Johnson v. Grennell 
(1907), — N. Y. — , 81 N. E Rep. 161. 

It was conceded that the original grantees took one-half of the road, and 
that had the grantor owned any land upon the other side of the road, title 
to the other adjoining half of it would have remained in her. But the court 
regards this case as controlled by the principle that where one lays out a 
street wholly on the margin of his land, his subsequent grant of the adjoining 
land is deemed to comprehend the fee in the whole roadbed, citing Haberman 
v. Baker, 128 N. Y. 253, 28 N. E. 370, 13 L. R. A. 611; Bissell v. N. Y. C. 
R. R. Co., 23 N. Y. 61 ; Graham v. Stern, 168 N. Y. 521, 61 N. E 891, 85 Am. 
St. Rep. 694. See also Wait v. May, 48 Minn. 453 ; Taylor v. Armstrong, 24 
Ark. 102. There is, however, much reason for the view that when the 
grantor has an interest in the half of the street at the extreme margin of his 
land, or has riparian rights beyond the margin, his conveyance of lots abutting 
on the street should not be construed as conveying the entire street. Banks 
v. Ogden, 2 Wall. 57. Other cases in point are: Haslett v. New Albany Belt 
and Terminal Co., 7 Ind. App. 603; Codmon v. Winslow, 10 Mass. 146; Lotz 
v. Reading Iron Co., 10 Pa. Co. Ct. R., 497 ; Goodyear v. Shanahan, 43 Conn. 
204. 

Deeds — Variance Between Granting Clause and Habendum — Con- 
struction. — The granting clause of a deed conveyed the property in fee 
simple absolute. The habendum followed also granting a fee simple but with 
a proviso added, that should the grantee die without issue and before her 
husband, then the property should revert to her husband. Held, that the 
proviso, being repugnant to the granting clause, was void. Carllee v. Ells- 
berry (1907), — Ark. — , 101 S. W. Rep. 407. 

The court applies well known rules of construction. In the first place, 
saying "That a deed is construed most strongly against the grantor." 
Secondly, "That the grantor cannot destroy his own grant, however much he 
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may modify it or load it with conditions." Thirdly, "Where the habendum 
is repugnant and contrary to the premises, it is void. And as this proviso 
performs an office of the habendum it should have no greater force." This 
seems to be the great weight of authority in the United States. Maker v. 
Lazell, 83 Me. 562; Green Bay & Miss. Canal Co. v. Hewitt, 55 Wis. 96; 
Whetstone v. Hunt, 7 Ark. 230, 93 S. W. 979 ; Case v. Dwire, 60 la. 442 ; 
2 Devlin on Deeds (2nd Ed.) §838, 960; Jones on Conveyancing, § 
664, 670. The same construction has been applied in the case of wills. Ide v. 
Ide, 5 Mass. 500; Jackson v. Bull, 10 Johns., N. Y. 19; Bernstein v. Bramble 
(Ark.), 995 S. W. 682. However, there are cases to the effect that if, in 
reading the deed as a whole, we can get the true intention of the parties, such 
limitation may be given effect to control and modify the general clause. 
Wilson v. Terry, 130 Mich. 73 ; Bedford Lodge v. Lents, 194 Pa. St. 399 ; 
Barnett v. Barnett, 104 Cal. 298. Some Kentucky cases have gone so far as 
to hold that the habendum will control the granting clause, although repug- 
nant. Singleton v. School Dist. No. 34, 10 S. W. 793; Bodine's Admins, v. 
Arthur, 91 Ky. 53; Baskett v. Sellars, 93 Ky. 2. dJt*" llifyJi 

Eminent Domain — Use of Urban Street Car Lines by Interurban 
Cars. — An abutting owner, who owns the fee to the center of the street, 
brings action for damages against a street railway company for operating 
interurban cars carrying passengers, express, and freight over the tracks of 
the urban street car company, alleging that such use constitutes an additional 
servitude, and asks, also, special damages for injury from vibration, dust, 
noise, etc., caused by the operation of the heavy interurban cars. Held, (1) 
that such use of the street does not constitute an additional servitude; (2) 
that the company is liable for any special damage caused the abutting owner. 
Kinsey v. Union Traction Co. et al. (1907), — Ind. — , 81 N. E. Rep. 922. 

The decisions of the courts are in confusion as to what use of a city's 
streets by so-called public service corporations constitutes an additional burden 
on the street. By the weight of authority the operation of horse or electric 
cars within the city limits, carrying passengers exclusively, is not an addi- 
tional servitude. Eichels v. The Evansville Street Raihwy Co., 78 Ind. 261 ; 
Birmingham Traction Co. v. Birmingham Railway & Electric Co., 119 Ala. 
137, 24 South. 502 ; Taylor v. Portsmouth, etc., R. R. Co., 91 Me. 193, 39 Atl. 
560 ; Howe v. West End St. Ry. Co., 167 Mass. 46, 44 N. E. 386 ; Detroit City 
Ry. v. Mills, 85 Mich. 634; Mills, Eminent Domain, §201. The operation 
of steam commercial railroads on the highway does constitute an addi- 
tional use. Ligare v. City of Chicago, 139 111. 46, 32 Am. St. Rep. 179; Imlay 
v. Union Branch R. R., 26 Conn. 249; Jones v. Erie, etc., R. R. Co., 151 Pa. 
St. 30, 25 Atl. 134. Some of the authorities have based the distinction on the 
character of the road, holding that if it is a commercial road operated by 
steam it constitutes an additional burden to the highway, but if it carries 
passengers exclusively and its roadbed is level with the street, then it does 
not constitute an additional servitude. Elliott, Roads and Streets, 2 ed., 
§ 733- Others consider the questions whether the road renders service to the 
city and its residents, or whether it constitutes a great commercial thorough- 



